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I. THE OCCUPATIONAL SAFETY AND HEAI.TH ACT OF 1970 


AND FNFORCEMENT PROCEDURES SET FORTH IN SECTIONS 


10, f1, 12 ged 17 VIOLATE THE FIFTH, StxTH ANN 
SEVENTH AMENDMENTS TO THE UNITFD STATFS CONSTI 


TUTTON, AND FOR THAT REASON IS AND SHOULD BE 


DECLARED NULL AND VOIN. 


A. Those provisions in Section 17 that permit the 
assessment of a civil nenalty amount to an per- 
sonam money judgment. Without also assuring 
the Right. to a trial By Jury, Section 17, 

violates the Seventh Amendment. 


The cited enforcement procedures can also be 
considered criminal or penal in nature. With- 
Out assuring guarantees of trial by jury and 
the right to confront one's accusers, these 
procedures violate the Sixth Amendment. 


The cited enforcement procedures deprive the 
petitioner of property without adequate provision 
for due process of law and thus violates the 
Fifth Amendment 


29 CFR 


A. Mohawk did provide adequate means of exit 
through the ribs on tne trench box. 


The finding of the administrative law judge 
on this point is not supported by substantial 
evidence in view of the discrediting of the 
Secretary's only witness, and the unanimous 
opinion of Mohawk's witnesses. 


Conclusion. 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


No. 76-4068 


MOHAWK EXCAVATING, INC., 
a Connecticut corporation Petitioner 


vs. 
OCCUPATIONAL SAFETY AND HEALTH 


REVIEW COMMISSION, and W. J. 
USERY, SECRETARY OF LABOR Respondents 


On Petition for Review of an 
Order of the Occupational Safety 
and Health Review Commission 


BRIEF OF PETITIONER 


JURISDICTION 


This Court has jurisdiction of the subject matter and of 


these parties under 29 U.S.C. 8660 (a) (1970). 


ORDER OF THE OCCUPATIONAL 
SAFETY AND HEALTH REVIEW COMMISSION 


The decision and orders of the Occupational Safety and 
Health Review Commission (in Secretary of Laboy v. Mohawk Excava- 
ting, Inc., OSHRC Docket No. 8845) which, the Petitioner asks this 


Court to review, is reprinted in the Appendix. 


PETITIONER'S STATEMENT OF THE CASE 

Mohawk Excavating, Inc. ("Mohawk") by this petition seeks 
review of a decision and orders rendered against it before the 
Occupational Safety and Health Review Commission in favor of the 
Secretary of Labor ("The Secretary"); a complaint having been 
brought by him against Mohawk under the provisions of the Occupa- 
tional Safety and Health Act of 1970 ("OSHA") 29 U.S.C. & 651 
et seq. 

The charges brought by the Secretary are not serious and 
the penalties involved small {totalling $150.00). Action was 
taken immediately to appease the OSHA inspector so that the opposed 
violations were corrected. What does concern the principals of 
Mohawk is that in the United States of America, in 1974, such an 
inspector could issue asinine, incompetent dictates and thereafter 
impose a monetary penalty which was immensely laborious and expen- 
Sive to reverse. 

Mohawk is a medium size corporation engaged exclusively 


in the construction of sanitary sewer trunk lines for municipali- 


ties in Connecticut. Mohawk's principals and its employees are 


highly skilled in this relatively specialized trade. On June 
24, 1974, Mohawk was engaged in a sewer construction project 
near Westerly Drive in Enfield, Connecticut. Into this scene 
on this date appeared Harold R. Smith, OSHA Area Director, 
doubling as inspector himself because he considered sewer exca- 
vation to be a "special emphasis field (Tr. 26). 

When Smith arrived, he saw two Mohawk employees at work 
in a trench about fourteen feet (14') in depth, shored by a steel 
trench box. He somehow concluded that the shoring was not safe 
and that there was not adequate means of exit, although after 
making such determinations, Smith saw fit to order to remain 
there for another twenty minutes (Tr. E20 

Although Smith had almost no experience with trenches, 
and none with trench boxes, (Tr. 218), he charged Mohaw’. -.ith 
two non-serious violations. In forming his judgment, Smith did 
not rely on manuals or guides (Tr. 144), nor did he seek anyone 
else's opinion. To determine acceptable safety standards, Smith 
uses mostly his own common sense and generally makes up these 
standards himself (Tr. 144). 

Smith somehow concluded that the trench box was in dan- 
ger of collapse. The President of Mohawk, Bryan F. Johnson, 
offered to explain the absurdity of this conclusion but Smith 
declined to listen (2 Tr. 84 and 86). He also declined to listen 
to the men in the trench considering any effort to teach an af- 
front to his (Smith's) authority, saying "fight me in court" 


lc Tr. 214). 


Smith issued two citations that day. Item One alleged 
a shoring violation, based on Smith's analysis, involving 29 CFR 
1926 $ 652 (b). 

Under Section 10 of OSHA, the citation with the assessed 
penalty becomes finai, not subject to review, unles~ the employer 
not later than fifteen (15) days after receipt, takes affirmative 


action to contest the citation. Otherwise, citations such as issued 


by Smith become final adjudication of guilt with no further appeal 


possible. 

Mohawk did file a timely notice of its intention to contest 
and thereafter the Secretary filed a formal complaint with the Occu- 
pational Safety and Health Review Commission. Various pleadings 
and motions were exchanged involving the assigned administrative 
law judge, William E. Brennan, notably Mohawk's "Affirmative Defense 
to the Complaint". This attacked the constitutionality of OSHA on 
the grourds of deprivation of due process of law, equal protection, 
trial by jury and the right to confront one's accusers. Thereafter, 
Motion for Dismissal was filed which in eight pages again set forth 
Mohawk's arguments in support of its constitutional chaltenge to 
OSHA. This motion was denied by Judge Brennan on January 31, 1975. 

A trial was convened on March 27, 1975, in Hartford. Mohawk 
submitted a Motion for Trial by jury which was denied. The Motion 
for Dismissal was renewed and again denied. Another day of trial, 
ten hours in length, was held on May 1, 1975. Post hearing briefs 


were thereatter prepared and filed. 


To contest the oth i‘ self-executing citation, 

Mohawk produced a professiona. ~ vil engineer (Mr. Sudga), a 
professional safety engineer (Mr Chapman), the president of 
Mohawk (Mr. Johnson), and two employees who had been in the 
trench. The Secretary produced Harold R. Smith and only Harold 
R. Smith. 

The preposterous position of Smith involving the shoring 
citation was rejected by the administrative law judge. It was 
therefore ordered that the citation on Item No. 1 be vacated. 

The winner was Mohawk. The winner? To achieve this result, 
Mohawk had to engage an attorney and pay him for preparation of 
these peadings, the motions, the research and two days of trial. 
It had to pay expert witnesses and it had to pay for the time of 
these key employees. Jo prevent a gross injustice, Mohawk had 
to expend well over two thousand dollars. 

° 

The administrative law judge did, however, affirm Smith's 
citation on Item No. 2 -- the means of exit and the case survives 
for review by this court. 

The administrative relief avenues have been pursued. 

A Petition for Review was timely filed with the Occupational 


Safety and Health Review Commission. Commissioner Moran directed 


review, hut thereafter by instrument dated February 17, 1976, 


OSHRC apparently on a 2 to 1 vote, Commissioner Moran dissenting, 


vacated the direction for review. 


This petition came before this Court on or about February 
27, 1976. 

The principals of Mohawk believe that OSHA is so unfair 
and oppressive in its application and procedure so as to be viola- 
tive of basic constitutional rights -- notably those guaranteed in 
the Fifth, Sixth and Seventh Amendments to the United States 


Constitution. 


PETITIONER'S STATEMENT OF ISSUES FOR REVIEW 
Whether OSHA, due to the manner or procedure set up for the 
enforcement of its provisions, violates the Seventh Amendment to 
the United States Constitution, in that: 
(a.) The civil penalty is, in effect, an in personam money 
judgment, and 
(b.) Such judgment can be awarded (and was) against Mohawk 
without affording the Right to Trial By Jury. 
Whether OSHA, due to the manner or procedure set up for the 
enforcement of its provisions, violates the Sixth Amendment to 
the United States Consitution, in that: 
(a.) The procedure is highly criminal or penal in nature, yet 
(b.) Such procedure does not permit such basic criminal prose- 
cution rights as trial by impartial jury and the right to 
confront one's accusers. 


Whether OSHA, due to the manner or procedure set up for the en- 


> 
forcement of its provisions, violates the Fifth Amendment to the 


United States Constitution in that: 


(a.) Mohawk is being deprived of property without due pro- 
cess of law, especially in that: 

(b.) A fine (penalty, sanction, judgment) was made without 
prior notice. 

Whether Mohawk did, in fact, violate the standard in question; 

whether there is substantial evidence in the record before 

this Court which allows the tribunal below to find that 


Mohawk did not provide adequate means of exit. 


STATUTE INVOLVED 


The validity of the Occupational Safety and Health Act 


of 1970, 84 Stat. 1590, 29 U.S.C. $9651, et seq. (1970), is at 


issue and the Act in its entirety is reprinted in the appendix. 


ARGUMENT 


OSHA A SECTION 17 PROVIDES FOR THE ASSESSMENT OF A CIVIL 


PERSONAM MONEY SUDGMENT. THERE IS NO -PRO- 
VISION FOR A JURY TRIAL. MOHAWK BMRA MLS Mt 
INA ; AL ‘IL PENAL VIOLATES 

THE SEVE NTH AME NDME aT: 

As initially passed, the United States Constitution did 
not have the guarantee of a civil jury trial. Such prominent 
Americans as Patrick Henry, James Wilson, and Richard Henry Lee 
objected vehemently to its passage without such a guarantee. The 
Anti-Federalists who sought to defeat adoption of the Constitution 
made much of its absence in Article III Henderson, The Background 
of the Seventh Amendment 80 Harv. L. Rev. 293 (1966). 

To take the sting out of such arguments, the Seventh 
Amendment was passed. It is a protection these 18th century 
people demanded which i just as important to liberty today. More 
sO, especially when a small corporation such as Mohawk must battle 
with the massive resources of the Secretary of Labor and the Fed- 


eral bureaucracy. 


In suits at common law, where the value in controvers) 
shall exceed twenty dollars, the right of trial by jury shall be 


preserved... 
U.S. Const. Amend. VII 


"In the absence of a case in point in the Supreme Court, 
I prefer to assume that the Seventh Amendment still has 
meaning.” Gibbons, J. in his dissent in Frank Irey, Jr., 
Inc. v. OSHRC, $19 F. 2d 1200 (1975); majority opinion 
affirmed en banc 5 to 4, 3rd Circuit. 


the ahove quotations from the Seventh Amendment and 
from Judge Gibbons, form the essence of Mohawk's argument. It 
follows that this dissent as it pertains to the Seventh Amend 
ment is heartily endorsed and urwed upon this Court. His excel] 
lent opinions, in dissent, in both the panel and en banc deci 
sion, expound in scholarly fashion the position of Mohawk. rhe 
Petitioner urges this Court to adopt Judge Gibbons' rationale 
in the case sub judice. 

As expressed by Judge Gibbons, the final assessment of 
the penalty in Irey, supra, under OSHA resulted effectively in 
an in personam money judgment noting that the role of the Dis- 
trict Court would only be to "issue execution on what is essen 


tially an administrative in personam money judgment". Irey, at 


Paye ‘ those cases which result in money judgments without 


affording civil jury trials were found to be essentially in Rem 


procedures, distinguishable from the case sub judice. ‘rey, at 


Page i [his excellent analysis is commended to this Court 
and will not be further repeated. 

Nor is the concept of "common law" being "preserved" 
a barrier to this Seventh Amendment protection. The Supreme 
Court has determined that the phrase "common law" as used in the 


ia 


Seventh Amendment "is used in contradiction to equity, and ad 
miralty and maritime jurisprudence....suits in which legal rights 


were to be ascertained and determined, in contradiction to those 


where equitable rights alone were recognized, and equitable 


remedies were administered; or where as in the admiralty, a 
mixture of public law, and of maritime law and equity was ofetn 
found in the same suit."" Parsons v. Bedford 3 Pet (28 U.S.) 433, 
446-47 (1830). the Court concluded that "the amendment then may 
well be construed to embrace ail suits which are not of equity 
and admiralty, whatever may be the peculiar form which they may 
assume to settle legal rights." 

And the Seventh Amendment does not merely "preserve". 

It lives and has the capacity to adapt to the present. In Koss 
v. Bernhard 396 U.S. 531 Justice White concluded that the 
Seventh Amendment guaranteed the right to a jury trial even ina 
stockholder's derivative action, which was obviously unknown to 
the Common Law 91. rhe dissent (Stewart, J.) had urged 
such a static interpretation of the Seventh Amendment which was 
rejected by the majority. 

The Court explainted in the Ross case that "the Seventh 
Amendment question depends on the nature of the issue to be tried 
rather than the character of the overall question". Id. at p. 

Applying the Ross test to the OSHA administrative posi- 
tion, the rendering of monetary penalty for a violation of a stan- 
dard is essentially the rendering of a money in personam judgment. 


section 17 (2) {L) provides: 


Civil penalties owed under this Act shall be paid 

to the Secretary for deposit into the !reasury of 

the United States .... and may be recovered in a 
Civil action in the name of the United States brought 
in the United States District Court... 


There is no provision in OSHA for a de novo trial on 
the issues before the administrative tribunal. it must be as= 
sumed therefore, that the District Court's role is only to aid 
in collection or execution of a judgment obtained elsewhere. 
Since an OSHA “civil penalty” is basically nothing more than 
a common action for a monetary judgment and involves no other 
equitable or admiralty matters, the Seventh Amendment must be 
held by this Court to guarantee, upon demand, @ jury trial in 
such proceedings, or at the very beast; a jury trial in an onre- 
stricted de novo review of such procedures. 

Absent such provisions, the enforcement provisions, 
notably Section 17, must be struck down as contrary to the United 
States Constitution. 

The very purpose of the Seventh Amendment was to impede 
the government's power to assess penalties or fines against indi- 


viduals. The possibility of such massive power in the govern- 


ment, without the mollifying impact of juries, is the raison 


d'etre of the Seventh Amendment 
For general philosophy of the Supreme Court as to the 
previous nature of the right to civil jury trials, the following 


quotation from Beacon Theatres, Inc. VS. Westover 359 


(1959) is applicable, regardless of the procedural position oat 
the action. 


Since the right to jury ttial 4s 4 constitutional 


one, however, While no Similar requirement pro- 


tects trials by the. ‘court (footnote omitted), 


that discretion is very narrowly limited and 

must, wherever possible, be exercised to pre- 
serve jury trial. As this Court said in Scott 

vV, Neeiy, 140 U.S. 106, 109-110, 11 S.Ct. 717, 
714, 35 L.Ed. 358: “In the Federal courts this 
(jury) right cannot be dispensed with, except by 
the assent of the parties entitled to it; nor 

can it be impaired by any blending with a Claim, 
properly cognizable at law, of a demand for equi- 
table relief in aid of the legal action, or 

during its pendency."" (footnote omitted). This 
long-standing principle of equity dictates that 
only under the most imperative circumstances, 
circumstances which in view of the flexible proce- 
dures of the Federal Rules we cannot now anticinate 
(footnote omitted), can the right to a Jury trial 
or legal issues be lost through prior determina- 
tion of equitable claims. ig. at SOf-11. 


THE ENFORCEMENT PROVISIONS SET UP IN SFCTION 17 COULD BE 
CONSIDERED AS PENAT. OR CRIMINAL FINES, MFREILY DISGUISHED 
AS "CIVIL PENALTIES" THERE ©S NO PROVISION FOR A CRIMINAL 
JURY TRIAT OR FOR ANY OF THE SAFEGUARDS AFFORDED AN 
ACCUSFD. THIS COMBINATTON OF ESSENTIALLY CRIMINAL FINES | 
AND NO JURY VIOLATES THF SIXTH AMENDMENT. 


The framers of the United States Constitution provided 
for many safeguards to insure fair treatment for those charged 
with crimes, notably the guarantees of fll notice, confrontation, 
trial by jury and assistance of counsel. This sort of protection, 
of course, interferes with prompt, resistance-less compliance 
sought by bureaucratic gavleiters. The point at which adminis- 
trative sanctions become criminal fines can not be precisely 
determined, When the point is passed, however, the accused comes 
within the ambit of Fifth and Sixth Amendment procedural guaran- 
tees. 

It is Mohawk's position that the line into the area of 


criminal fines has been traversed. The leading case on the issue 


Teepe es 


“ 


is Kennedy v. Mendoza-Martinez S72 UsS. V44-(1963)- lhe issue 


there was whether certain statutes which automatically cansed 
forfeiture of citizenship were essentially penal in character 
and thus deprived the appellees of citizenship without due pro- 
cess and the Fifth and Sixth Amendment procedural rights. 

In holding the statutes penal, the Supreme Court establi- 

ix part litmus test. 

(1) Whether the sanction involves an affirmative 

disability or restraint, 

(2) Whether it has historically been regarded as 

a punishment, 

(3) Whether it comes into play only upon a finding 

of scienter, 

(4) Whether its operation will promote the tradi- 

tional aims of punishment-retribution and deterrence, 

(5) Whether the behavior to which it applies is 

already a crime, 

(6) Whether an alternative purpose to which it may 


rationally be connected is assignable for it, and 
(7) Whether it appears excessive in relation to the 


Pi 


alternative purpose assigned. wat boss Thy. 

Using, then, this litmus test, Mohawk urges that the 
enforcement provisions cross the line into the criminal side so 
that "civil penalties" are merely criminal fines in disguise. 

On the first and second criteria, Mohawk was assessed 
a "civil penalty" of “$150.00. The exaction. of “civil penalties” 
definitly imposes an affirmative restraint, and separating an 
individual from his money is a well recognized criminal 7. 7s9- 
ment that does not require citation. 

On criterion No. 3, Section 17 does require elements 
of Scienter. Willfullness or repeated vinlations triggers a 


$10.0N00.00 penalty for each violation. 


1: 5 


As to the fourth and sixth criteria, Congress declared 
in Section (2) (b) that OSHA purpose was "to assure so far as 
possible, every working man and woman in the nation safe and 


healthful working conditions", and the means chosen was an 


attack on employer's pocketbooks. It is interesting to note 


the comments of Senator Peter Dominick, one of the committee 


members from which came OSHA statute: 


",»e« We did it this way because I think most of us know 
how difficult it is to get an enforceable criminal penalty 
in these type of cases. Over and over again, the burden 
of proof under a criminal-type allegation is so strong 
that you simply cannot get there, so you might as well 
have a civil penalty instead of the criminal penalty 

and get the employer by the pocketbook if you cannot get 
him anywhere else." 


As to criterion No. 5, recognized criminal liability 
does exist as to certain unsafe conditions. Some reckless en- 
dnagerment statutes may cover conditions contemplated in OSHA. 
Lastly, as tothe seventh criterion, it is the essence of Mohawk's 
position that the enforcement methods are excessive in light of 
the laudable purpose noted above. 

The Secretary is seeking in this case to compel Mohawk 
to follow the interpretations of his local representative. These 


assessments for the supposed violation of OSHA are penal in 


nature, The label attached “civil penalty", as opposed to 
“criminal fine", in itself means nothing. 

Several recent Supreme Court cases have indicated 
that a “civil penalty” which is basically criminal in nature 
requires the application of the procedural safeguards afforded 
by the Fifth and Sixth Amendment. 

(In Camara v. Municipal Court of the City of San Fran- 
cisco, 387 U.S. 523 (1967); and mee Vv. City of Seattle, 3 
S41 (1967), it was held that building code inspections undertaken : 
on private property without consent, pursuant to authorization by 
municipal ordinance, invoked the safeguard of a particularized 
search warrant mandated by the Fourth Amendment. The investiga- 
tory powers given the Secretary by OSHA are almost identical to 
the same powers held subject to the requirements of the Fourth 
Amendment in the Camara and See cases. Such a scheme of enforce- 
ment was clearly held to be penal in effect against the indivi- 
dual subjected to it in the Camara and See cases. 

It is Mohawk's contention where a sum of money has to 
be paid to the government for a violatiopn.af a statute and the 
government itseif has no damages, such exaction of money amounts 


to a penalty and has been held to be penal. Huntington v. Attrill 


1460) lo. G57 (1892) ; Helwig v. United States, 188 U.S. 605 manent? 


(1903); Bowles v. Farmers National Bank, 147 F.2d 425 (1945). 


If these enforcement procedures of OSHA are penal, if 
the line from "regulatory" to 'penal'' has been crossed, then 
there must be provision for the procedural safeguards of the 
Sixth Amendment. There are none. Absent such protections, the 
enforcements provisions of OSHA are and should be declared void 
as contrary to the United States Constitution. 

Jury trial in a criminal proceeding is a basic right. 
This Court should prevent its infringement no matter how laudable 
the congressional enactments. 

THE FIFTH AMENDMENT GUARANTEES DUE PROCESS OF LAW BEFORE 
ANYONE MAY BE JE -RTY. THERE IS NO HEARING 
BEFORE. 5 SSSED. THE MECHANICS TO DEFEND 
ONE'S PROPERTY rs OPPRESSIVELY oes THE _UNFATRNESS 

*_ SUCH PROCEDURES VIOLA’ : YDMENT , 


Were it not for the stubborn Celtic traits of the owners 


of Mohawk, the coffers of the United States Treasury would, long 


ago, almost automatically had another one hundred and fifty 
dollars. Instead, Mohawk chose to resist and not collaborate; 
the result being this petition for review. To date, transcripts 
are before this Court totalling 552 pages. Petitioner's counsel 
has a file five inches thick with paper. The cost of defense 
shal’ easily exceed twenty times the proposed ($150.00) fine. 
Appeasement by paying the fine would have been much 


cheaper for Mohawk. The easy route would ne been to decline 


the iiss inspector's -chattenge to Fight me in court” {2 Tr. 714). 


In the instant case, the OSHA inspector, who was also 
the Area Directcr (the next reviewing authority) declined to lis- 
ten to Mohawk after making his determination (2 Tr. 214). He 
also chose not to speak before making such a determination. 

Under Sections 9 (a) and 10 (a), an employer is issued 
a citation before the employer has an opportunity to be heard. 
There is not even a brief hearing before a person not involved 
in the proceeding. 

"if, upon inspection or investigation, the Secretary or 
his authorized representative believes that an employer has 
violated a standard, he shall with reasonable promptress 
a citation to the employer (Sec. 9 (A);" 

and 

"If, after an inspection or investigation the Secretary 
issues a Citation-under Section 9 (4), he Shall, ....notify the 
employer by certified mail of the penalty, if any, proposed to 
be assessed....2.(Sece. 10(4) 2 

There is no provision for a hearing before an impartial 
magistrate before the amount of such a penalty is determined, or 
indeed on the issue of whether there is a violation at all. The 


complainant is the presentment magistrate. To contest the deter- 


mination of the OSHA inspector, it is incumbent upon the employer 


under Section 10(a) to affirmatively act to prevent the penalty 
from becoming final. The employer must, within fifteen days, 


begin the laborious procedure of contesting with the massive 


resources of the Secretary. If he does not do so, the citation and 
assessment become "'a final order of the Commission and not subject 
to review by any court or agency" Sec. 10(a). 

This very case, through its record, is proof positive of 
the tremendously onerous burden placed upon a contesting employer. 
Such a burden obviously chills the right to judicial review. 
Concern over "chilling" aspects of OSHA is expressed in Lance 
Rooting Co, Inc. v. Hodgson, 343 F. Supp. 685 

One of the most exciting developments in recent years 
has been decisions by the Supreme Court which indicated that 
individuals may be deprived of even minimal rights and privileges 
only after sufficient hearing with prior notice and with the 
safeguards of a courtroom procedure, e,g. Bell v. Burson, 402 
U.S. 535 (1971). -In essence, a fait hearing must be held before 
any negative administrative action may be taken. Bell involved 
the privilege of a driver's license and Suspension of such pri- 
Vileges. 

See Goldberg v. Kelly, 97 U.S. 254 (1970) (prior notice 
and hearing required before termination of welfare benefits); 
Sniadach v. Family Finance Corp., 295 U.S. 337 (1969) (Hearing 
required prior to garnishment of wages); Davis v. Caldwell, No. 


19975 (N.D. Ga., Aug. 24, 1971) (hearing required prior to termi- 


nation of workmen's com ensation); Davis v. Weir, No. 14494 
p Mavis V. Weir, 


(N.D. Ga., June 17, 1971) (notice and hearing required prior to 
termination of water service). See also Joint Anti-Fascist 


425 (1951). 


Such self-executing final adjudications, as are possible 
in OSHA, violate the spirit of the cases cited above. Especially 
considering the extremely brief period of time in which the em- 
ployer has to contest (15 working days) and the burden he has 
immediately of defense, the procedure set up in OSHA cannot be 
construed to afford a hearing to an employer as a matter of right 


at a meaningful time and in a meaningful manner. Indeed, the 


Supreme Court has held in Fventes v. Shevis, 407 U.. 67 (1972) 


and Coe v. Armor Fertilizer Works, 237 U.S. 413 (1914) that a 


hearing obtainable upon the initiative of the party entitled to 
the hearing as a matter of right was not sufficient to meet the 


demands of due process. 


II. MOHAWK DID COMPLY WITH 29 CFR 1926, 652 (h) 


A. THE CITED REGULATION I 
ADEQUATE MEANS OF EXIT. 
WERE ADEQUATE. 


REQUIRES ONLY THAT THERE BE AN 


I 
THE RIBS ON THE TRENCH BOX 


"When employees are required to be in trenches four feet 
deep or more, an adequate means of exit, such as ladders or steps 
shall be provided and located so as to require no more than 
twenty-five feet of lateral travel" 29 CFR 1926. 65Z(h) . 

The record and the photographic exhibits will indicate 
that the trench boxes had lateral ribs or "I" beams which were 
used by the employees for quick, sure exit. The cited regulation 
merely says "such as ladders or steps" and not "in the form of 
ladders or steps". Clearly, the implication of the regulation 
is that other means of exit are acceptable as long as they be 


"adequate". 


The Administrative Law Judge, nonetheless, did find that 


the evidence supported this violation. 


THIS FINDING IS NOT SUBSTANTIAL EVIDENCE. THE RECORD 
IS DEFICIENT IN ANY ATTEMPT TO SUSTAIN SUCH A CON- 
oe 


Sec. ll(a) of OSHA, as pertinent, provides "The findings 
of the Commission with respect to questions of fact, if supported 
by substantial evidence on the record considered as a whole, 
shall be conclusive." 

It is Mohawk's position that even this standard for 
judicial review will not sustain the Administrative Law Judge's 
conclusion. 

Evidence to the effect that the ribs were inadequate 
came only fromHarold R. Smith, -- the expert value of which was 
Significantly damaged. Smith had not physically gone into a 
trench in sixteen years. (Tr. 137), and presumably had not gotten 
out of one in sixteen years. Moreover, before the date of the 
inspection, Smith himself had had no prior experience with trench 


boxes. 


All of the other witnesses felt the ribs were an ade- 


quate means of exit and safe. Mr. Sudga, the professional engi- 
meer «- at (2 Tr. 64) and Tr. 266); Sryan F. Johnson, the conm- 
pany president with twelve years everyday experience -- at 

(2 Tr. 110); Alexander Chapman, the dean of safety engineers -- 
at (2 Tr. 174); and likewise, the two men actually in the 


t¥ench «+ {2 Tr, 215); 


CONCLUSION 


Mohawk has undertaken a laborious task in the belief 
that there is something basically wrong with OSHA. 

This unique statute and its enforcement procedures 
are abhorrent to anyone with a sense of fair play and with 
the conviction that the ends do not justify the means. 

Several arguments have been advanced, any one of which, 
if adopted by this Court, would eliminate the objectionable, 
arbitrary nature of an Act with a generally commendable purpose. 
There is no reason why laws promoting heaith and safety at work 
can not harmonize with the United States Constitution. '‘f Con- 
gress is overzealous in its selection of means, it is the duty 
of Courts to decline to enforce such unconstitutional means. This 
is, in essence, the relief sought by the petitioner -- a declara- 
tion by this Court that the Occupational Safety and Health Act 
of 1970 violates the United States Constitution. Let not the 


guarantees of the Bill of Rights be circumvented by verbal 


legerdemain. 


WHEREFORE, Mohawk Excavation Inc. prays that the 
Order of the Occupational Safety and Health Review Commission 
issued by Judge Brennan, filed on October 29, 1975, and made 
final by the Review Commission on February 17, 1976, be reversed 
and vacated and the Occupational Safety and Health Act of 1970 


be declared void and unenforceable. 


This brief is accordingly respectfully submitted to 


this Court. 


Dated at New Britain, Connecticut, this 3rd day of 


May, 1976. 


WEBER AND MARSHALL 
Attorneys fo reToner 
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~ \Thomas C. Marshall 


24 Cedar Street 
New Britain, Connecticut 06052 
(203) 225-9463 
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Brief of Petition for Review by Respondent on the below-listed parties 
by Certified Mail, Return Receipt requested, properly addressed and 


with sufficient postage thereon to: 


Michael H. Levin, Esq. 

Council for Appellate Litigation 
U.S. Department of Labor 

200 Constitution Avenue, N.W. 
Washington, D.C. 20216 


General Counsel 

Occupational Safety and Health Review Commission 
1825 K Street, N.W. 

Washington, D.C. 20006 


Messrs. Albert H. Ross and 

Paul Katz 

Office of the Solicitor 

U.S. Department of Labor 

John F. Kennedy Federal Bu 
: 


Boston, Massachusetts 02 

Judge William Brennan 

Occupational Safety and Health Review Commission 

6525 Belcrest Road, Suite 1005 

Hyattsville, Maryland 20782 
A copy of the foregoing Brief of Petition for Review has been posted 
in a conspicuous place where employees can see it at 240 Stamm Road, 
Newington, Connecticut, and all such employees have been advised of 
their right to participate in these proceedings. 


This 3rd day of May, 1976. 


24 Cedar Street 
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